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REPLY TO DEFENCE 

Introduction 

1) On September 18& 2007, Counsel for the SSHD filed the 'Defendant's 
Summary Grounds for Contestmg the Claim'. Counsel's brief proceeds on the 
basis that Mx Hardison's challenge is "vexatious", "hopeless", "misconceived" 
and "uttedy without merit". And that ultimately Hardison's instant challenge is 
to Governmental and Parliamentary drug policy and m the public law errors 
m the Drug Strategy Consultation document ethe DSCP'?. It is disappointing 
that Counsel for the Defence has misunderstood g+& misrepresented 
Hardison's Claim, thus, Hardison turns once more and briefly to the facts and 
the law, beginning with the public law grounds upon which his case is stated. 

2) The 14 Grounds or Issues set forth in Hardisods 'Statement of Case' in 
paragraphs 19-32 fall under three public law headings: 

a) A gened fiilute by the Defendant to provide sufficient information and 
reasons in the DSCP for intelltgeot consideration and intelligent response 
to its proposals and response form questions: Issues 1-6; 

b) A failure to u n d h  consultation at a h e  when DSCP proposals are still 
in a formative Issues 7-8, 

c) A failure to honour the legitimate expectations created within the 
consultation paper itself. Issues 9-14. 

3) These 14 Issues boil down to failures by the Defendant's to: 

a) follow Government's own Code 4 P d a  on Con.~Mon2# even whilst 
the DSCP goes so far as to state that it does; and to 

b) follow the guidelines on consultation set out in R v North & East Devon 
[2001] QB 213 at 108; and to 

c) get acquainted with the law and relevant evidence as set out in of 
State for FMucatioo v Tameside MBC [l971 AC 1014 at 1065; and to 

d) consult on rekvant evidence and its possible consequences as stated m 
&&&gat 115; and to 

e) give effect to the principle of faimess confiuned m R-&& 
[2006l EWCA Civ 877at 103; and to 

f )  give effect to the duty to give reasons for any proposed deprivations of 
& e q  as sad:%-- [2002] EWCA Civ 554 at 24. 

4) It is relevant that Counsel for the Defendant did m directly address in the 
'Summary Grounds for Contesting the Claim' of the public law Grounds 
put forth by Hardison m the N461 or his 'Statement of Case'. 

5) What follows is a paragraph by paragraph analysis of the 'Defendant's 
Summary Grounds foi Contesting the Claim'. Defence text is in Ariel Bold. 
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REPLY TO DEFENCE 

l .  The Secretary of State opposes this claim for judicial review, for the 
reasons set out below. 

2 The Claimant is sewing a twenty year tenn on imprisonment after being 
convicted of manufacturing Class A dtugs on a commmW scale. This 
case is the latest in a series of vexatious legal c h a h n g ~ ~  brougM before 
the Courts by the Claimant, all of which effectively raise the same or similar 
arguments based upon the Claimant's assmrlion that the crinrinalhrstion of 
his drug related activities is unfair. These arguments are legally hopeless 
and can sound only in public policy debate. 

6) This claim is about the public law errors in the Drug Strategy C~nsdtation 
Paper as stated in the N461 and the Statement of Case 

7) Whilst odv incidental to the claim, Hardison has asserted from the outset that 
' big investigation, auest and trial result from conspicuous m h i m e s s  amounting 

to an Abuse of Power in the i l l d  imvlementation bv the Govemment of a 
neutnl Act of Parliament; hencche &deavours to work through th; British 
legal system to articulate this and, unsurprismgly, this thread runs through all 
legal arguments reasonably incidental to the administration of the Act 

8) Many, if not all, public law errots in the DSCP boil down to Government's 
desire, however unconsciously, to obscure the fact tttat the drugs used by the 
majority, alcohol and tobacco, are more dangerous in terms of deaths or health 
problems than the currently declared &at drugs. 

3. Not Repeated 

9) Paragrph 3 IS irrelevant to the errors of public law embodied m the Drug 
Strategy Consultation Document; but as it was raised by Defence Counsel, 
Hardison was unable to place before the Criminal Appeal Court on May 2Yh 
2006 recent new evidence which supports Hardison's positton &at an Abuse 
of Power in the illegal adrmrustratmn of the Mswe of Drugs Act 1971 exists. 

10)This new evidence comes from high authoritk a October 13& 2006 
Cammand Paper presented to Parliament by the Government, Cm 6941 
replying to the July 31" M06 Fifth report of the 2005-2006 Science and 
Technology Comttee, HC 1031, Dng chjsmtim: making a k b  ofit?', and a 
September 14& 2006 report of the statutody empowered Advisory Co~mcil on 
the Misuse of Drugs ("the ACMD") !Patbays to P r o b k  bapr&w wu #&CO, 

&4ad dbcr h g ~  &pngpq!& in UK and iLr .vq?&dm fwpbty! 

1I)The two reports elucidate how Government's risk management distinctions 
vis-i-vis "dangerous or otherwise harmful drugs" are based dxsproportionately 
on arbitrary "historical and c u l d  hctm [which] lack a consistent and 
objective basis" and Cm 6941 contains a direct admission of this on page 24, as 
does the 'Defendant's Summary Grounds' at paragraph 8, dealt with below. 

12) Sadly, this new evidence is ignored in the DSCP and consultees are denied an 
opportunity to deal with it head on. C$ Coughlan at 115; 103. 
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4. Most recently, in case ~ I 2 0 0 7 ,  the Claimant sought judicial review 
in respect of an alleged failure by the !3ecmtaty of S- to consider the 
red- of illegal substances. Tha claim immlwd Wecthty the 
same bases of argument as the present daim The mhf sought by the 
Claimant in tha case extmded as faras an order rqiring the SeMeSary 
of State to impose prohibition of dcohol and tobacco in the United 
Kingdom (in the Claimant's reasoning, this would place the dnrgs which 
he traded on an equal footing with alcohol and tobacco). 

13) Ggard (Jarke was the SSHD's counsel m C0/687/2007,which was about the 
October 13h 2006 declsmn, in Cm 6941, by the SSHD &Q$ m honour hs 
predecessor's Januaty 19h 2006 promlse to ''publtsh a consultation p q m  with 
suggestions for renew of the drug classificatmn system" in hght of new 
relevant evidence which suggests that Government's -&on of the 
drug dassificatlon system is illegal, disctrmmatory, and based on irrelevant 
historical and d t u d  factors which lack a consistent and objective basls. Thus, 
Harbon contmues to allege, on appeal C4/2007/2160, that the SSHD's 
October 2006 declslon is unreasonable and thwarts legithate expectat~ns. 

14)The purpose of laying out the common law and hutnan rights arguments 
inside the context of the new evidence, m adable prim to Hnrdison's 
Criminal Appeal May 25" 2006, mds to hghhght the s~gnifKaat public interest 
in honouring the SSHD's January 19" 2006 promise 

15) At g~ point did Hardison request "an order requiring the Secretay of State to 
impose prohibition of aicohol and tobacco in the United Kingdom". 

2. Hardison did request an Order mandating the SSHD to "equitably add" 
the "dangerous and otherwise harmful drugs" alcohol and tobacco to 
Schedule 2 of the Misuse of Drugs Act 1971. This Act does qSLt mandate 
the regulatory option of prohibition, to think it does is an e w r  of law. 

b. Hardison respects that when/$ akohol and tobacco are 'equitably add[ed]' 
to the list of drugs controlled under the Act, regulation is a matter for the 
ACMD, the SSHD and, ultimately, subject to resolution by both Houses of 
Padiament, as crucially the SSED's discretion m terms of altering 
regulations under ss7,22 & 31 of the 1971 Act remains unfettered. 

c In this manner, Parliament has aat-ted a beautifuUy evolutive and dpnvnic 
legal framework with inherent regulatory flexibility suitable to all 
eventualities, classes of persons and drugs, including alcohol a d  tobacco. 

16) Further, ddunng oral argument, Beatson J assured Mr Qarke that Hardtson was 
m seeking prohibltlon of any drug. And as Mr Clads M 
C0/687/2007 Summary Grounds at p~agraph 5, it is " d s t l y  a b d  to 
prohibit the exercise of an property rights m alcohol and tobacco. Hadison 
counters that it is equally "manifestly absurd" to prohibit under severe penalty 
the exercise of all property rights m uwtrolled drugs, which the ACMD have 
established are no more harmful than, and m many cases sgmbntiy  safer 
alternatives to, the hannful drugs alcohol and tobacco. In fact, ifs doum@t 
" u n d l e "  & dspropoctionate; and therein lays the unequal treatment 
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5. Sullivan J dismissed that claim on the papers, concluding that the case 
was wmpfetely without merit On 3la August 2007, Beatson J. after an 
oral hearing on the CldmanVs renewed application for pemisslon, gave a 
detailed judgment dismisdng the claim, and agreeing with 8utHvan JBs 
evaluation thereof. 

17) This matter is the subject of an appeal: C4/2007/2160. 

6. The current challenge is utterly without merit, by reference to clear 
principles of publi law. The Secretary of State is not required to formulate 
public consultation on a matter of public policy such as Dntg Strategy in 
order to accommodate the personal platfonn of the claimant 

18) Yes; "the Secretary of State is not mpmd too formulate public consultation 
on a matter of public policy such as Drug Strategy in order to accommodate 
the personal phtform of the claimant", the SSHD is required by law to 
conduct consultation properly. As Lord Woolf said m Couphkn at 108: 

'To be proper, ~ t a t ~ m e w h m  
+ must include suffimt reaxm for 

those consulted to give mte-ldp tiovl and an in- 
adequate time must be gmn for this purpose; and the product of d & n  must 
be conscientiously taken Into account when the ultimate decision is aLcn: R v Bmnt 
L& Bcnugb C o r d  Exp Gnntuag (1985) 84 LGR 168." @hphinis added) 

19) More, it is an accepted principle of administative law that a public body 
u u d e d m g  consultation must do so f i d y .  In R and 
&wironmat Agency and others 120061 EWCA Civ 877 at paragraph 103 
Auld LJ, with whom Rix and Maurice Kay LJJ agreed, said this. 

"103. mf . . . a decision-maker, in the course of decision-making becomes aware 
of some internal material or a &tor of potential signdiwnce m the decision to be 
made, fairness may demand that the party or parties concerned should be given 
an oppoctuniy m deal d t h  it" (JZmphasis add@ 

20) Consuitees should be given a fair oppormnity to deal with the new evidence 

7. The Claim is, as with the Claimant's other claims and his unavailing 
defence to the criminal charges against him, a challengs to P- 
and Governmental policy decisions as to the cl--on of drugs under 
the M i m e  of Drugs Act 1971. 

21) Hardison's claim IS a challenge to &ex Parliamentary or Govemmentd 
drug pohcy. To assert so is to misrepresent the claim. It is a chakqe  to 
the woefully jna&quate consul tah Mure to acwunt for and 
provide an fair oppormnity to be head on relevant new evidence which 
s u g p t s  that Govea~ment's 'separate but equal' administration of drug law is 
contrary to the text and spmt of the MDA 1971 g& the KRA 1998, g& fails 
to comply wth  the common law prinuple of "treating like cases alike and 
unlike cases differently", C$ Matadeen v POW [l9991 AC 98 para 8, & the 
Rule of Law prinuple that 'laws be equal in operation", %bay e r e s s  

CV. Inc v New York (1949) 336 U.S. 206 at 113. 
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8. The O o v e m m s  @icy Is and has been to regulate diugs which am 
clarsifmd as illegal through the 1971 Act and to regulate the use of 
alcohol nd tobacco sepera6ely. This policy sensibly recognises that 
alcohd md tobacco do pose health risks and can have antiaocisl effects! 
but also that ccmmptlm of alcohol and tobacco b 
historlaity embedded in society and that responsible use of alcohol and 
tobacco k both and commonplace. 

22)Whilst only hcidental to the daun, Parqgaph 8 deserves a clause by dause 
deconstmctaon @ auxious scrutiny by the Court: 

a. The first clause, "Government's policy is and has been to regulate 
drugs which are classified as illegal", embodies m errors of law. 

i. The Misuse of Drugs Act 1971 does a ~ t  regulate drugs rather 
of with respect to "danpous or 

otherwise harmful mugs" [. . .] "which are being or appear . . . likely to be 
missed & of which the misuse is having or appears . . . capable of having 
h d  effects sufficient to constitute a social problem", slf2). 

ii & drug is classified as or is illegal under the Misuse of Drugs Act 1971 a 
drug can be specified as a "conh.olled drug" in Schedule 2 of the Act 

b. The second clause, "Govemment's policy is ... to regulate the use of 
alcohol and tobacco separateff, is a &lure to treat like cases alike. As 
-pooq 3 5 5 1  1 ~ a i d a t 7 , - s t r o n g v g ~ m m ~  
based on the rule of law could be raked lgzinst any daim by the executive to 
exempt indmiduals or classes of mdiduals !km the operation of the law". 

c. The third b e ,  "This policy sensibly recognises that alcohol and 
tobacco do pose health risks and can have anti-social effects", places 
these two harmful drugs witbin the competence of the 1971 Act 

d The fwah clause, 'Plhis policy ... recognises also that consumption of 
alcohol and tobacco is historically ernbedded in society", is gPf a 
rational justification for treating unequally who use and commerce 
equally hvmful drugs, espeCmny when physical liberty is at stake. 

i. The ACMD stated September l k  2006 in P&*s to M h s ,  that "At 
present, the legal framework for the regulation and conml of dnrgs clearly 
distinphes between drugs such as tobacco and alcohol ..., dru@ which ace 
c o v d  by the Misuse of Drugs Act (1971) and drugs wlli are classed is . . 
medicines. m t n s w  in tbis m m  h t  h . . 

S are based on faaMs and Iack a c o n s A t  
=@hagraph 1.13, emphasis added) 

e. The fifth clause, 'This policy ... recognises ... that responsible use of 
alcohol and tobacco is both possible and commonplace", 
distinguishes use from misuse yet does qpy afford this distinction m law to 
the approximately 1W of UK popuhtion who peacefdy exexcise proper 
rrghts m controlled drugs, albeit the 1971 -Act suppor& it 
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9. The Claimant's lengthy claim boils down to a disagreement with this 
policy. He maintains his legally misconceived line that his is the victim 
of some form of "discrimination" because the drugs in which he was 
trading are classified as illegal whereas other substances are regulated 
but not so classified. 

23) A p ,  Hatdisods daim is a challenge to the woefully madequate consultation 
process & its failute to account for and provide a fait apportunity to be 
heard on relevant new evidence which undermines its key assumptions. 

24)And +, r?p drug is dassified as illegal. Only some exercises of property 
q h t s  by some individuals re drugs specified as "controlled drugs]" is 
currently illegal. The 1971 Act does, however, provide for regulations to be 
made "for doing thmgs . . . it would otherwise be unlawful for them to do", 
s7(l)(b), if reason shows such regulations are better suited to achieve the Ads  
legitimate aim of reducing harm to the public h the irresponsible exercise 
of property rights with respect to "dangerous or otherwise harmful dtugs". 

25) Whether Mr Hardison, or any other person similarly situated, is a victim of 
Governments illegal and unfdir administration of a neutral law or not has 
nothmg to do with the Defendant's failure to carry out a proper consultation. 

10. There is no question of procedural unfairness to the Claimant He is 
free, if he so chooses, to make representations the Secmtafy of State as to 
what should be the appropriate strategy for dealing with all substances 
capable of causing harm. The Secretary of State is consulting with an open 
mind on Drugs Strategy, but cannot be compeHed to adapt any particular 
policy view on the inclusion or exclusion of substances such as alcohol 
and tobacco within or from the s a d  legal category as controlled drugs. 

26) Absolutely, the SSHD "cannot be compelled to adopt any particular policy 
view on the inclusion or exclusion of [drugs] such as alcohol and tobacco 
mthin or from the same legal category as wntro11ed drugs". Nonetheless, it is 
unfric and irrational to expect consultees to engage m a half-measures 'drug 
s t r a w  consultation which excludes the two most "dangerous or otherwise 
harmful W, alcohol and tobacco, & does spt set out m suffiaent d d  

a what the proposals are, who may be affected, and the assumptions rmde 
about those who are likely to be affeckd by &e proposed policy; ancl does 

encourage respondents to challenge these assumptions; aud 

b. does m e x p b  why some regulatory options are ruled out; and, if there are 
things which cannot be changed ... due to prior Ministerial commitments, 
the DSCP does m make this dear, or 

c. why alternative regulations aze m being considered along with the 
unintended consequences of the proposals or why respondents are 
being asked to hghlight these m their response; or 

d why best practice, such as Government's own Prinws of Goad Rcgnhzon 
and the C& @Pradticc m C m h h  2004, is mt being followed. 
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11. The Court is imrited to conclude that this claim is completely @thout 
legal substance and to dismiss it. 

27) This Court is invited to hear past Defence Counsel's obfusations and grasp 
the nettle. Hatdison only wants a "fair crack of the whsp" and a nght to be 
heard in an effective and proper drug strategy consultation as part of a lawfully 
administered, mtionally assessed and evidence based drug strategy where like 
cases are treated alike and unlike cases are treated differently. 

12. The Court is also invited to consider imposing restrictions on the 
Claimant's ability to bring further legal challenges raising in effect the 
same arguments as those in this claim, or glving directions for the Mure 
management of such claim. Continued mhation of these vexatious 
proceedings imposes an undesirable drain on limited public resources. 

28) Ineffective consuhation is a drain on W e d  pub& resources as is the SSHD's 
CounseI's Mure to deal with the issues in dispute head on. 

29)Neveaheless, it does appear that Counsel for the Defence dqutes the 
following legal facts, retooled as questions of law, which Hardison asserts in 
this dakn against the DSCP. The &t three arise from the 'Defendant's 
Summary Grounds' paragraph 8, whilst the last two are most relevant to this 
claim. It would be most helpful to have this Court's rulmg on them: 

a Are alcohol and tobacco "dangerous or otherwise hsvmful drugs" within 
the competence of the Misuse of Drugs Act 1971? 

b. Does Government have the power to exclude the two drugs, alcohol and 
tobacco - which they acknowkdge in Cm 6941 at page 24 "account for 
more health problems and deaths than illegal drugs" - ftom the opmatlon 
of the neutral Misuse of Drugs Act 1971, which is deslgned "to make 
provision for dangerous or otherwise harmful drugs"? 

c Is it a legitmmte aim of the Misuse of Drugs Act 1971 to meat unequally - 
via the DSCTs second proposed aim - without a rational and o b j e  
just&ation those who e x k e  property rights in equally harmful drugs? 

d Is it itrattonal, & and "clearly and mdically wrong" for alcohol and 
tobacco and their known anti-social, h& and mortalitg risks and effects 
to be excluded from the DSCP and consultation process? 

30) For the reason set out above, and those set out in the Statement of Case, 
Hardison requests permission for Judicial Review. 

-The claimant M y  believes the facts stated in this Reply to Defence are true. 

/-l / ,J . .  
Casey W h  HARDISON 
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