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Before SEYMOUR, PORFILIO, andMURPHY, Circuit udges.

PORFILIO, SeniorCircuit Judge.

John AshcroftAttorneyGeneral ofie United Stees,et al, gppeal an ater in he
United Stags Distrct Courtfor the Didrict of New Mexico prelimmarily enpining the
government fom prohibitng or penaking the sacrameanat use ofhoasca a subtance
contaning dimehyltryptamine PMT), a drugilsted in Sedbn | of the Controléd
Substancesct (CSA), 21 U.S.C. 88 80204, byO Centro Espita BeneficenteUniao
do Vegetl, asmadl rdigiousorgarizaton. We afirm.

Uniao do VegetalPresidat of theUniao do Vegeta$ United Sates chpter
JeffreyBronfman, and seval othe church members6llectively, UDV) filed a
Complaint forDeclarabry and Injuncive Relief and a Motion for ReliminaryInjuncion
againstthe Unital StatesAttorneyGeneralUnited Stags Attoney forthe Distict of
New Mexico,the Drug Erforcement Administration DEA), the Unted StatesCusbms
Service,and the Depament of the Trasury(collectively, Government)aleging
violation of theFirst Fourt, and Fifh Amendments, Equal Pexttion princples,the
Administrative Procedure ActAPA), intemationa laws and teates, andhe Religous
Freedom Restorian Act (RFRA), 42 U.S.C§ 2000bb-1. UDV sought decktoryand
preliminaryinjuncive reief aganst he Government’s pettg or prohbition of the
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church’simportaton, posesson, and use dioascaand againsany atempt b seize lie
drug or prosecute Uniao doegetal members.

After a two-week hearing, onAugust 12, 20@, the district court grantedV's
motion for a preliminary injunction ira unpilished Memoramum Opinion and Qder!
The coutt rejectedUDV’s arguments tha hoascais notcovered undethe CSA and
prohibiting the importaéion, possessin, and use ohie drug vioates he Constiaition and
internationallaw. Howeve, the cairt held UDV hadadwanced asucesful RFRA chim.

Forpumpossofthe preliminay injunction,the Gorernmert did notdispute UDV
had estalithed a pma faciecase under RFRA — a substahburden imposed byhe
federal government an a sncere exercise of religion. SeeKikumura v. Hurley, 242 F.3d

950, 960(10th dr. 2001)? The burden thefore shited i the

! The district caurt rejeded UDV'’s motion for preliminary injunction basedon its
Equal Protetion daim in a Februarg5, 2002 order In the August 12, 2002 der, he
court hetl the CSA is a neuwdt law of general appdabiity, controling drug consumption
of religious andrecreational usersalike with the broad god of protecting public health.
The coutt rejectedUDV’s argument thda hoascais na listedin Schedule | of the CSA.
Additionaly, thecourt ejeced UDV's argumenthat gven the exempoin to Braziian
drug laws forreligious consumpdn of hoasca principles of conty suggest the court
should santton sacramentause in his county. Findng the chims underftie APA, the
Fourth Amendment, andhi¢ Fifth Amendment pmarily concern quegins abouthe type
of relief warranted,hte court deferred ruling on these ohsi.

> Note thatUDV's eshblishment of a prina facie RFRA violatin, sanding abne,
would hawe sufic ed todemondrate “a substantial likelihood of success m the merits,”
the first of four factars caurts mngder in granting a preliminary injunction. Kikumura v.
Hurley, 242 F.3d 950955 (10th Cir2001). In Kikumura, we held, “[b]ecause
Plainiff's requesfor pasbral visits appear athisinitial gage of he litigation to be a
proteced relgious execise,and because Defendardo not chaénge he sinceity of
Plaintiff's religious keliefs, Raintiff need mly prove that tle denal of the pagoral visits
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Governnent to show “the challenged regulation furthers a compglimterestn the least
restictive manner. See42 U.S.C. 82000bb-1(b); United States v. Meyer®¥5 F.3d
1475, 148 (10h Cir. 1996). The Governmernt assertedhree ompelling interestsin
prohibiting hoasca protecton of the health and safety of Uniao do Vegetal rbers;
potental for diverson from the chuwrh to receatonal uses; and compénce with he
1971 United Nabns Convention on Pskiotropt Substancef@onvention) Conventon
on Psychabpic Subsances, opeed for sgnature Feb21, 1971, 1019 W.T.S. 175
(ratified by the United fates in 1980)ereinafter @nvertion].

The district caurt required the Govemment to pove sacranentalhoasca
consumption pass a seous heah risk to Uniao do Vegetanembers andf sanctoned,
would lead to significant diversion tonon-religious use. ding evidence m the kealth
risks to UDV members “in equipoise” evidence o risk of diversion “vir tually balanced,”
andhoascanot coverd by he Conventionthe courtheld theGovernment fadd to meet
its “onerous burden” under RAR Because it found no oopelling government interests,
the court did not conduct a leasstricive means analysis.

The district courtoncluded ULV demonstrated “substarsi likelihood of success

on the meaits” and satisfiedthe otler threerequrements for preliminary injunction. Hrst,

was a ‘substntid burden’on his ‘exercise of relgion’ in orderto show a subahtid
likelihood of succss on the RFRA clairh. Id. at 961. MNvertheless, DV'’s counter-
evidence onhte Government’s Eged compeihg interess servess proofhat the
balance of hans and publicriteres, preliminaryinjuncion facbors thee and fourtip in
their favor.
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on irreparabé injury, the courtnoted,“Tenth Circut law indicates lhat theviolations of
religious exetcise rghtsproteced under th&RFRA repregnt ireparabé injuies’”
Second, on balance of hasmthe court hel, “in light of the closeness of the padi
evidence raggardng the safety ofhoasa u® andits poternial for diversion, the sale tips in
the Plantiffs’ favor.” Findly, thecourt easoned fairre o vindicae relgiousfreedom
proteced under RFRA — a statuspeciically enacted byCongressas repesentate of
the puwlic, to cauntermand aSupreme Court ruling — would be adrerseto the public
interest.

In anorder datedNovember 12, 20@, the ©urt delineaed a renedy, preliminaily
enjoining the Governmernt from prohibiting or peralizing sacranentalhoascause by
Uniao do Vegetal membersThe court ao requied thatthe churb, upon demand bghe
DEA, identify its members who handleoascaoutside of cerenonies allow for on-site
inspections and inventorigprovide samples, ideifif times and locations of ceremonies,
anddesgnate aliaison to the DEA.

The Government moved for an emergestygyof the préiminaryinjuncion
pendng appeal. Oh Decenber 12, 20@, we graned thestay, holdirg UDV failed to
demondrate “clear ard equivocd” rig ht to relief. O Centro Espirita v. Ashcrdt, 314
F.3d 463, 467 (1@h Cir. 2002.

On appeal, UDV urged us to aifi the disrict court conending theGovernment

failed to provenoascaposes he#th risks to chuch members,hte Convention doesot



applyto hoasca and Uniao do Vegetalconsumptn of hoascais comparald to the
Native American Chuittts exempted wsof peyoe¢. Caling for a eversalthe
Government’s afped focused onthe mwmpelling interests aseted below.

I. Background
A. Uniao do Vegetal

Uniao doVegetal, a gncretic rdigion of Christian thelogy and indgenous Saith
American belefs, was foundediBrazilin 1961 bya rubbertapper who disovered lhe
sacramerdl use othoasca(the Potugueseransiteration ofayahuaca) n the Amazon
rainforests. A highly strudured oganizaton with ekected admirstraive and clercal
officials, UDV useshoasca which in the Quechua Indn language meansihe of he
soul; “vine of the dead,” ofvision vine} as a Ink to the dvinities,a holycommunion,
and a cue for ailmerns physical and psycholozpl. Churchdoctrine dictates mmbeas
can perceie and underand God only bylrinking hoasca Brazil, in whichthere are
about 8000 Uniao do Vegetal membergcognies Uniao do Vegetals a ragjion and
exempts saamental us of hoascafrom its prohibited controlled substances. Hoascais
ingeded at leat twicemonthly at guded cerenonieslasting dout four hours. Rtuals
during Uniao do Vegeal sevice include he reciation of sacreddw, singng of chants by
the leader, qustion-and-anwer exchangesnd relgious eaching.

Uniao doVegetal has ben officially in the United Stdes sine 1998, when its
highestofficial visted and founded a brancimiSanta FeNew Mexico,subording to he

Bradlia headquarters. Approximately 130 Uniao do Vegetd members awrrently reside in
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the Unital Statesthirty of which are Brazian dtizens. TherternalRevenue Service
has granted Uniao doagetal tax exempt status.

Hoascais made by brewing together two indigenous Brazilian plants,
banisteriopsis cagi andpsydotria viridis. Psydotria contans DM T; banisteriopsis
contans hamalaalkaloids, known as keta-cabolines, that allowDMT’s hallucinogenc
effectsto occur bysuppresisig monoamine oxidee enzyes in the djestve system that
otherwisewoud bre&k dovn the DMT. Ingeston ofthe cmmhbinaton of plantsallows
DMT to reach the brain in levesufficient to sgnificantly alter consciousness.

Because tre plants do nat grow in the United Staes,hoascais prefred inBrazl
by Church offcials and expodd to theUnited Stag¢s. On May 21, 1999%)nited Stags
Customs Servie agentseized ashipment ohoascalabekd “tea extact” bound for
Jeffrey Brorfman and Uniao do Vegetal-Unted States. A swdequemsearch of M.
Bronfman’s reglence esuled in theseizue of approxinately30 gallonsof hoasca
Although the govenment has ndfiled any ciminal chargest@mming from church
officials’ possessin ofhoasca it has theatened mrsecuton; accodingly, Uniao do
Vegetal has ceased using the tea in the United States.

B. Legislation
The Controléd SubstanceAct makes itunlawful b “manufacturedidribute,

dispenseor posess with intentto manufactug, dstribute,or dispese” anycontroled



substance, “except as authorized”thg Act. 21 U.S.C. § 841(a)(1). Possessiongs al
criminalized except & auhorized. 1d. § 844(3.

The CSA classifis contolled sibstancesccordng to fiveschedulesbased on
required findngs of a drug safey, the exént to whid it hasan accepte medical us,
and itspotental for éuse. Schedall, he most resictive list, encompasses drugsith a
“high potential for abusé€,“no currently accepted medal usem treaiment in he United
States’ and “a khck of accemd safey for use of the drg or othersubstane under
medical sipervison.” Id. 8 812(b)(1)(A)-(C). Included in Schedule | is “any mateial,
compound, mixtug, or peparaion which conains anyquantiy of the following
hallucinogenic substances,” including DMT. Id. § 812. No indivilual or enty may
distribute or dipense a Stiedde | controlled sibstarce except & part d a strictly
controled regarch progct registered with he DEA and approved by the Food and Drug
Administration,or for imited industial purposes exading human consumjoin of the
substarce. Id. § 823(%.

The 1971 United NationSonvention on Photropt Substanceesmbodies an
intemationa effort “to preveat and combat abesof [psyhotropt] subsances andhte
illicit traffic to which t givesrise” Conventon, Preamld. The teatyclassfies
substanes accordig to thei degree of afetyand medical usfulnesswith Schelule |

repregnting sibstancesinduding DMT, that ae paricularly unsafe andack anymedical



use. Partiesotthe Convention, more than 160 nations in all, must “[p]ralabiuse
except forscientfic and verylimited medicapurposes. Id. Art. 7(a).

The Convention &b bans unabbrized mport and exporof the subsnces ad
provides “a preparaton is subgct b the same meass of contol as he substace which
it contains’ Id. Art. 3(1). With respecto reigioususe of Schedulesubsances,he
Convention dbws signatriesto make “resrvatbns” exemptig a substace from the
provisions d Article 7 underthe fdlowing circumstances:

A State onwhose teritory plants ae growving wild which contain

psychotropic sustances fromamorg those in $hedde | and which are

traditionaly used bycertan small clearlydetermned groupsn magical or

religious rghts,may,at thetime of sgnature ratification, oraccessin,

make reservionsconcernng these @nts,in repect of he provisons of
article 7,except forprovisions reating o intenationdtrade.

Id. Art. 32@). Under his provsion,the Unitel Statesnade a resgation for Native
American rellgioususe of pegte. Neither he United Stees norBrazil has made a
resrvaton for DMT.

The FirstAmendment statesCongresshallmake no law respeaig an
establishment of religion, or prohibiting the free eercisethereof.” U.S. Cond. amend |I.
Employment Division, Dept of Human Resouces v Smith held the Free Exercise
Clause did notequire Oregon to exemptdm its ciminal drug laws lhe sacrameat
ingeston of peyte bymembers of the Nate American Church. 494 B. 872, 88390

(1990). Generaly applcable laws, he Court conealded, mayoe appled to reigious
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exerdses re@rdles of whethe the Govemment denonstratesa conpelling interest br its
rule. Id. By contast,a law thats notneutraland not geneaily appliable “mustbe
justified by a compéing govenment inerestand must be naswly tailored to advance
that nteres.” Church of the Lukimi Babula Aye, Incy. City of Hialeah 508 U.S. 520,
531-32(1993).

The Religious Freedm Restoration At, enacted aftemith, provides:

(a) In general

Governnent shall not subantially burden a person’s exercise
of religion evenfithe burdae resuts from a rule of geneat
applicability, except as povided in subsection (b) of this
secton.
(b) Excepion

Government may sutentially burden a pem’s execise of
religion onlyif it demonstrads thatappliation ofthe burden
to the person

(1) is in futherane of a compelhg governmerdl
interest;and

(2) is the éast estictive means of fuhtering hat
compelling governmental interest.

(c) Judcial Relief

A person whose rajious execise hadeen burdeneadiviolaion of
thissecton may asart that violtion & a clam . . .in a judcial
proceeding andobtainappropriaterelief against a gvemment.

42 U.S.C. 8§ 2000bb-1RFRA resbres he preSmith compelling interest tst espaisedin
Sherbert vVerner, 374 U.S. 3981963), andVNisconsin v.Yoder, 406 U.S. 205(1972).
Congress exditly staed, “the term ‘denonstraés’ means mestthe buden of going

forward with the evidence and of persuasion.” 42 U.S.C. § 2000bb-2.
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Following Congress’ passa@ of RFRA, the Supreme Court found it
unconditutional as aplied to the stdes. City of Boerne vFlores 521 U.S. 507519
(1997). However, kecawse we heldRFRA is bindng on the federad government,
Kikumura, 242 F.3d ap59, preBoernecase |la is applcable hee.

I1. Analysis

“T his court reviews thegrant of a preliminary injunction for abuse d discretion,”
which occurs when adistrict caurt “commits an err@ of law, or is clealy erroneaus in its
preliminaryfactualfindings” Dominion Video Satdlite, Inc. v. EchoStar Satellite
Corp., 269 F.3d 11491153 (10th Cir2001) Citation omited) We review a disict
court’s decison on whether mainteest quafies as “compelhg,” a queson of law, de
novo. United Staes v. Hardman 297 F.3d 11161120, 1127 (10t Cir. 2002) Although
we have not ridd on the appriae standat of reviev for a distict court’s analgis of
“leastrestictive means,id. at 113, we reviev de now the ‘ultimate detemination as to
whether theRFRA has been vialted? Meyers 95 F.3d afi482. Likewig, we conside
de rmovo the interpretaion of the Convention. SeeUtah v. Babbhitt, 53 F.3d 11451148
(10th Cir 1995). We review factualindingsunderlyng the dstrict courts legal
conclusions for clear error. Hardman, 297 F.3d ai120.

The standard for a prelimnary injunction is well known. A court will grant a
preliminaryinjuncton if aplaintiff shows “(1)a substatial likelihood of succss on the

merits d the case; (3 irrepam@ble ifjury to the novart if the preliminary injundion is
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denid; (3) the threaenedinjury to themovant autweighsthe injuy to the otter party
under the peliminary injundion; ard (4) the injunction is rot adwerse tothe public
interest” Kikumura, 242F.3d at %5.

If a preiminaryinjuncton alers he statis quo, a @intiff must “show thabn
balance, the four [pretfiinary inunction] factors weigh heavilgnd compellingly in fs]
favor.” SCFCILC, Inc. v.Visa USA, Inc, 936 F2d 1096, 1099 (10th Cir. 1991).
Altering the satus quo equiresa court ® grant mandaty relief under whichtie non-
moving party must take #firm ative action, wherea prohbitory injunctive rdief simply
preserwes the stdaus quo. Seeid. (citing Note, 78 Harv.L.Rev. 994, 1062-63 (1965)).
Here, theGovernment clamed the preminaryinjuncion alters he stais quo —
enforcement offte CSA and compliance withé Convention — andhérefore asered the
rightto reief must beproven “heavy and compelhgly.”

The requiement that plantiff seeking ¢ alte the satusquo prove thedur
preliminaryinjuncion facors “heaviy and compelhgly” is notfollowed unversaly by

federal courts. Moreover, an examimi@n of casesrom aur circuit demmdrateswe

® The requiement that plantiff seeking @ alte the $atusquo prove thedur
preliminaryinjuncion facors “heaviy and compelhgly’ is notfollowed unversaly by
federalcourts The Sixh Circuit for instancehas whollyrejeded thedisinction
betweendiff erent stardards d proof for mandatory versusprohibitory injunctive relief.
In United Food and Commercial Workers Union, Local 1099 v. Suthwedern Ohio
RegionalTransit Auth., 163 F.3d 341348 (6th Cir 1998),it held:

We therefore se lttle consequerdl importanced the concepof stats
quo, andconclucke that the distinction beteen nandatory and mhibitory
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support Wright and Miller’s staterrent tha “[i]t of ten is dificult to determne what dde is
approprate for fixing thestatusqua” 11A Charles Alan Wright, Arthur R. Miller, &
May Kay Kane, Federal Practice and Procede, 8 2948 atl37 (2nd ed. 1995)Some of
our caseslefine he stais quo as thavhichimmediatdy preceded the litigation. See
Prairie Band of Potawatomi Indians Wierce 253 F.3d1234, 150 (10th Gr.
2001)(statws quois situationexistingat time litigation is irstigated); SCFCILC, Inc. v.
VISA USA, Inc. 936 F.2d 1096, 1099100 (10th Cir1991)6tatus quo is exdting statis
between parties at time aot considers regest for injuntive relief.); Kikumura v.
Hurley, 242 F. 3d 950955 (10th Cir2001)¢laintff soughtto aler satus quohrough
preliminary injunction denandng prison clange exsting pastoral visit policy).

Not all of our cases t&e such an @sdute goproad in defining the staus quo,

however. Invaldez v. Aoplegate, 616 F.2d570 (1Gh Cir. 1980, livestock grazers

injunctive reliefis not meanirgful. Accordingly, we rgect the Tenth
Circuit's ‘heavily and compelhgly standard and holdhtat thetradtional
preliminary injunctive standard — the balacing of equities — gplies to
motions formandatorypreliminaryinjuncive relef as wel as motons for
prohibitory injuncive relef.

See als®luiter v. Bue Cross and Blue Shidlof Michigan, 979 F. Suppl1131, 1136
(E.D. Mich. 1997)refusng to appy the “heaviy and compdingly” test,even thoughhte
Eastern Diwict of Michigan hd previou$y done so, bease “mainénance of thetatus
guo would threan [plantiffs’] lives”). Nor isit well developedn our cicuit. We have
not artculated thepreci® meaning of “healy and compelhgly;” instead,the heghtened
burden appearto nfluence ourdetermnation ofhow to balancehie evidence gsented
on the preliminary injunction factors. Regardless, the “heavily and compellin gly”

standad remains a paof ourjurisprudence.

-14-



brought anadionto enjoin the New MexicoBureau of Land Management's (BLM)
implementaion of a grazing plan which reduced the daintiffs’ ability to grazelivestock.
If we were to folow the approah suppomrd by he government her we must rad
BLM'’s implementatbn of grazing limits as he statis quo becauséat was thetateof
affairs immediag¢ly precedng the ltigaton. Without much explanain, howeverthe
Valdezcourt hedl implementtion of the grazimg plan shouw be enjoned to mairdin the
statuis quo. Id. at 573. It follows, hen, he statis quo inValdezwas the gazingrights
enjoyed by he plantiffs priorto the mplementabn of thegrazing pan.

Likewise,in Dominion Video,the courtrefused @ “extend he defintion of the
staus quo tanvariably includethe last satus mmediatey before the fling of injunctive
relief.” 269 F3d at 1155 (emphasiadded).In Dominion Videg Defendant Echo&t
argued thestatus g@o was its retisal to &tivate Dominion subsaibers inaccadance with
terms in acontract betweenitself and Dominion. Id. Prior to this refusal, hoewer,
EchoStar had beenactivating Dominion subscribers regardless of the @mntract terms.
Four days after EchoStar indiedtit would no longer activate Dominion subscribers,
Dominion brought an adion se&king injunctive relief compelling EchoSta to cortinue its
previous practice. Id. at 1152. This courtrejeded EchoStds as®rtions thathe satus
guo be confined & the four dgs that preeded the ting of the motion forinjuncive
relief,” id. at 1155,statng thatthe “last uncorgsted tatusbetween the péeswas the

four years n which EchoStar aistated Dominion subschers” Id.
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These holdigs lead uso concude the defiition of “statis quo” for hjunction
purposes cependsvery much on the facts o a particular cae. ValdezandDominion
Videosuport the psition thatthe gatus quw in this ase fiodd be vewed & the ime
when the plaitiffs were exersing heir rligious freedoms beferthe goverment
enforced the CSA againd them As UDV asserts ints brief, the chuch was pssessig its
saadament and practicing its religion. SeeAple. Br.at 53. Like Dominion Videq it was
the governmend enfoicement agon whichchangedthe satus quo and bame the
impetusfor this litigation. SeeDominion Videg 269 F.3d at 1155. Hence, the last
uncontestd status letween theparties vas the paintiffs’ uninhibited exerdse of their
faith. Itis the governmens$ atempt to dsrupt hat satus hat UDV seeks to enjoi

To say he enforcementdf the CSA and the Conventi againstUDV is the statis
guo ignores thepart played in this @ase ly the RFRRA. Having basedits conplaint in
RFRA, UDV assertedhte exisénce of a pma facie cas, defned as a submsttid burden
imposed by the federal government an a sncere exercise of religion. SeeKikumura, 242
F.3dat 96Q The Governmert has cmceded UDV establisled its pima facie cae. Ths
concessin buttesseshe conclugin that he stalis quo heresinot he need to enfoe the
CSA but rather UDV'’s regjious pratice free fom a governmentallimposed burden.

Nor do we shae the oncen of the disent tha becaise d this reasoning “any party
could establishthe stats quoby surrepitiously engagingin behavior that violated a stéaute

until discoveed by hw enforcement ahorities and hen claiming thatit is the

-16-



enforcement ofxasting law tha amountsd a change inhte stalis quo.” tistrue hat
under our corntsucton, aplainiff using a CSA-lised substace or engagig in anyother
federally prohibited adivity could daim a RFRA violation. However, aplaintiff who held
insincere rafious beliefs or whose practices were notfact, burdened by federaws,
would not passhte prima fa@ stage oRFRA, and,therebre, would noescapehte
heightened burden o proof for the four preiminary injunction factors. Seeg e.g.,United
States v. Meyer95 F.3d 14751484 (10th Cir1996) (efushng to disniss maijuana
charges agastdefendant basl on RFRAbecause Isi“beliefs more accately epouse a
philosophy and/or way of life rathe than a ‘religion’).

Moreover, ewen urder thestandard preliminary injundion test, a ourt cauld easily
dispose otlaims which, whileconsttuting a RFRAprima face casehad alrady bea
ruled nvalid. For insance, even undehe sandard peliminaryinjuncion teg, aplaintff
seeking ® use marijana for ragiouspurposes wouldKkely not be ald to demons#ate a
substantialikelihood of success on theemts because courts haveesdy ruled against
sacdamentd marijuana daims. See, ., United States v. Rush738 F.2d 497, 512 (1st
Cir. 1984)(concludng the Government hascompellng inteest n banning the
possessiorand distribution ®marijuama notwithstanding the brden m religious practice).

Nor do we per@ive asinister qiality to the paintiffs’ practicing ther religion in

secret Indeedhistory providesmany examples which then unpopulareligious belefs
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were na operly held. Fa exanple, the arly Chrigian church conductedits servi@s in
the Roman catacombsSecrecyto the faihful, was an ssental to ®If-preservabn.
A. Health Risks to Uniao do Vegetal Members

The distict court found he evidence orhte healb risksto Uniao do Vegetal
membes from hoascause was “in eqioise” The dearth of anclusve researh on the
effectsof hoascaand DMT fuels the controversy in this case. One preliminary study,
conductedn 1993 by DrCharles GrobProfessoof Psytiatry atthe Univergy of
Califomia, Los Angeles, compad 15 long-4rm Uniao do Vegetal membemsho drank
hoascafor several years, withSLcontrol sulpects whonever ingsted the tea. Reaechers
adminisered a sees of pychiatric, neuropgchological and phgicaltess and compilé
life story interviews. In articles published warious scientific jomnals, researchers
repored a posive overdl assessment ofhe safey of hoasca While a&knowledging the
limitations of his invegigation, Dr. Grob tedified:

[it] did identfy that n a group of randomlcollected male sulgcts who had

consuned ayahuasctor many years, entirelyithin the catext of a \ery

tightly organizel syncetic churchthere hd been no injrious dfects maused

by their u® of ayduasca. On theontray, our resarch tam was

consiséentlyimpressd with the vey high functonal gatusof the ayahuasca

subjects.

As the Governnment emghasized ad the district court ackowledged, DMT'’s
Schedule listing represerd a Congresenal finding the gbstance las a high pentid

for abuse,” “no currentlaccepted medical use,” and “a lack of accepted safety for use

under medicasupervsion” 21 U.S.C. § 812K()(1). Addressinghe Grob study
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spedfically, the Govemment hichlighted methodlogical limitations, induding the snall
size, mde-only subjects, ard sdection bias. According to Dr. Alexander Walker, a
Professoiof Epidemiologyat theHarvard School of Puld Healh, theselecion of long-
term manbes ofUniao d Vegetal, individuds who wee ablke o canform to itsnoms
over extemled peiods, withou a similar requiremet for stable, long-termvoluntary
church atendance ap#d to he controlgroup, ensred thehoascaconsuming gsup
necessaly had a favoralel psyhologial profie.

Testifying for the GovernmenDr. SandefGenser, Chiebf the Medical
Consequences Unit oiie Centepon AIDS and Other Medical Consequences of Drug
Abuse at the Natnal Institutesof Health,testfied, “existing studes have raied flags
regardng potental negaitve physicaland psghologial effecs” of hoasca Dr. Genser
cited astudyin which two sibjeds consuming intravenouwsly administeredDMT
experienced a high risein blood pressue, ard amother had arecurence d depression.
Information abaut the dangeous dfect of other halluwcinogenic sibstarces, acording to
Dr. Gense, raises cacerrs abait hoasca For nstancegspecily in individualswith pre-
exising psyhopathobgy, lysergt acid dethyamide (SD), a hallicinogen suliance hat
shares phanacologcal propeties with DMT, may produce plonged psghoticreactons
or posth#ducinogen percepial disorder,commonly known as “fHshbacks$,defined ashe

reemergence of some aped of the hdlucinogenic experience inthe @sence of the dmug.
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In response, UDV emphasized impomadifferencesn ceremonialise and repoed
effectsof hoasca UDV expert, Dr. Dawd Nichols,Professonf Medical Chemisy and
Molecular Phamacologyat Purdue Univesity, declaed, “[o]rally ingested hoas
produces adss inénse, morenanageableand inheratly psydologicdly safer alered
stak of consausness. Further, he estiied, the “setand seihg” in which an indivdual
takes a hlducinogen are dtical in determming the &periene. Dr. Grob deskd to the
abene ofeviderce d flashbacksfrom hoascause and the rder intensty and showrr
duraton ofhoascas effecs compared tchbse of othehalludnogens. He also dedred
the rtual stting of Uniao do Vegetal membéinsumpton minimizesdanger and
optimizes safety.

Adverse drugnterationsstemming fromtie beta cdrolinesin banisteriopsisare a
potertial darger a&knowledged by even LDV. Individuals who ingesthoascawhile on
certan medications may beat inacdeasd lisk for developing serdonin syndrome, a
condition caused bgxcessie serodnin leves with sympbms including euphoria,
drowsinesssuséined raid eye movement, oveeacton of thereflexes, confumn,
dizziness hypomaniashvering,diarihea, bss of consciusnessand death.Severalypes
of antidepessants, amuy other dugs, contain seldéwwe serotonin reugake inhibitors
(SSRIs),which trigger the eleaseof serobnin or pevent ts raiptake. Monoamine

oxidase MA O) inhibitors,including hoasca interfere wih the metabatation of
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serobnin. The MAOs irhoascamay hinde the meabolization ofgreate levek of

serotonin made available blye use of SSR.

Dr. Genserfor the Governmentotea “irreversble” MAO inhibitors, which bnd
to an MAO moleculeand rmay forever desroy its fundion, may harnfully interac with
many medianes, asell as wih a chemicafound in some common foods. Conaeglia
risk of adverse drg inteactions, UDV noted the church sansttuted a sgtem sceening
members’ use of medations. However, UDV maintainetié dangerds not so gbstanial
as to warrant agovernment bar on sacranentalhoascause Firs, hoascadoesnot cantain
irreverside MAO inhibitors, thekind asodated with the most ®vere drug interactions.
Rather,as UDV experts tedted, thepotental for adverse mteraction is reduced ande
effect of ay reacton is shoter and much mder withhoascathan with irreversible
MA Os. Second, Uniao do Vegdleadershp has carefly addresse the posdile danger
of adverse drg inteactions. Dr.Grob declard, “[f]ollowing discussons of our concers
with physicians of the UDV, alprospedwe partcipants n ceremoniahoasca sesons
have been carefly inteviewed to rué out thepresence ofrecillary medicaton that mght
induce adverse interaofis with hoasca.” Finallyaccording to UDV the rsk of adverse
drug ineracton assomted with hoascafalls within the normal spectrum of concerns.
Government expesthighighted oher dangerouaspect®f hoasca induding the
increased riskof psychotic isodes. Baed o datacollected by themedcal-scientific

depatment of the Brazlian Uniao do Vegetd, Dr. Gense testified “pyschasis is deinitely
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of most concar.” UDV countered with expétegimony suggestig the Ink between
psydotic dsturbances andoascais concidenal, ratherthan caudaand that he reporéd
verylow occurrene of psghosis among church members in Brai equal or ¢ss tha

the rate inthe geneal population.

We see no basis falisageeing wih the disrict courts chaacterzaton of the
evidence & “in equipoise” ard hdd proper its cetermnation the Govemment faled to
satsfy its RFRA burden on thessue of he#h and safy risksof hoasca Although
studies ofhoascaare préiminary and limted, Dr. Grob’s resarchindicates an oerall
positve asessment ofite healh effectsof the subsance. Dr. Nichols expertfor the
UDV, cogenty highlighted thedifferences betweerhe effectof hoascaversus
intravenouslyinjeded DMT. He further sessedtie importace of “setand seihg” — for
Uniao do Vegetala guidedcalm ceremony in detemining the psyhologial impactof
hallucinogens.

Critical to this case is thathe Govemment’s burden under RFRA was to
demonstrag a ban ormoascause ty the Unao doVegetal, nd a banon hallucinogers in
geneal, pronotes a ompelling interest inhealthand sfety. The cout ackrowledged if it
“were employng a more rkaxed sandard toeview the apptaton of theCSA to the
UDV's use of hosaca, t would be veryeluctint to qustion thisCongressiondinding
concernng DMT.” But RFRA provides, “§Jovernment magubstanally burden a

persa’s exercise d religion only if it demonstratesthatapplicaion of he burden tohe
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persori furthers a compeilhg interest not meely appliation ofthe lav in general 42
U.S.C. 8§ 2000bb-b) (emphas added).“[U]nder RFRA, a court doesot consiler the
[law] in its geneal appication, butratherconsides whetherhere isa compelling
government rason, advared in theleastrestictive meansto applythe [law] to the
individual chimant?! Kikumura, 242 F.3d a962.

Thus, rediation of the citeria for listing a substnce on CSA Schedule | and of the
generaldanger of hdlicinogens does notin this recod, evince a compeilhg government
interest under RFRA. Moreover, “[e]vidence which does rot preponderate @ is in
equipoi® simplyfails to meethe requied burden of proof. United States v. Kirk894
F.2d 1162, 116410th Cir.1990). The Governmentéiled to buid an adequate=cord”
demonstraing dangerto Uniao do Vegetd members’ health rom sacranentalhoascause
Hardman, 297 F.3d ai133.

B. Risk of Diversion to Non-Religious Use

The distict court conclided the exdence of sk of divesion ofhoascafrom Uniao
do Vegetal®d non-ceremoumil uses is “virtualy balanced,and, accodingly, held the
Government fagd to meetts “difficult burden” undeRFRA. Furtherjn a footote,the
court noted “the specificity of Dr. Kleiman’s aralysis [testifyingfor UDV] may een tip
the scaleslightly in favor of Plaintiffs’ position.”

The Government argudtbascausedby Uniao doVegetal would be vunerale to

diverdon. Tesifying for the Government, Teance Woodworth, Deputiirectorof the
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Drug Enforcemert Administration’s Office d Diversion Cantrol, identified several faors
utilized b assessa controled substance’s pagntid for diverson, induding the exisénce
of an ilicit markef thepresence of méeting orpublicity, theform of the subtance,and
the costand opportuny for diversion. Focusing on p&trnsof drug abusenithe Unitel
States, M. Woodworth noted arecert substatially increased irterest in fallucinogers in
this country. Advetisements fohoascaon the inérnet ad risng consumption ofite tea
in Europe evince @mard for hoascaon the illicit market.

According to Mr. Woodworththe low level of hoascacurrertly consuned is
attiibutabk to thelack of avalable nativeplantsin this county. Were Uniao do Vegetal
allowedto import the tea, the likelih@bof diversion and &use wuld increase Further,
the factthe tea must be sipiped from Brazilwherehoascais unrgulatel, abng with the
uncooperave reltiondip betweenhie DEA and Uhiao do Vegetalsuggesan exemptn
for sacamental us would resulin illegd diversion.

Dr. Jasirski, Professa of Medicine a the bhns Hopkins School of M edicine, a
Government witnesstted he bé¢ves he rik of abuse ohoascais subsantial. In hs
view, posiive reinfordng, or“euphorig” effeds — “the trangnt dterationsin mood,
thinking, feeing, and percepbns produed by [a]drug” — are lhe primaryfactoss leading
individuals b try and repeatdly use a drug of abes Dr. &sinskinoted resarch on

intravenouslyinjeded DMT and preliminar studies orhoascaindicae these substnces
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produce euphocieffects athough thoe of hoasca“are slover in onset, milcer in
intensty, and bnger in duation’

While acknowledgig the negate effecs ofhoasca nausearad vomithg, mayact
as a eterren to sone pele, Dr. Jasinskpointed out the pecentaye of users vihho vomit
is unknown, andregardéss,the negave effecs may nobutweigh theposiive to he
extentnecessarto deter us. Furher, he éstfied the pharmacologal smilarities
between LSD, recognézl to have abwspotenial, and DMT support anriferencenoasca
has sibstartial abuse pdential.

By contlast,UDV maintanedhoascadoes not carry ghificant potentl for abuse
or divesion. UDV expert,Dr. Kleiman,Professoof Policy Studiesat theUniversty of
Califomia, Los Angeles,eported lhe negatie effectsof hoascaand ava#bility of
pharmalogically equivalent substitutes indicate deamand for the sibstance would be low.
Hallucinogen users mayot tokeratenausea and voniitg. Dr.Kleiman has wrien:

halludnogen subsinces,ncluding DMT, score mucloiver on scales

measuring reinforcement, am have muwch lesstendency to crate

dependencythan opiate, sut as herai . . .a much smalleproporton of

halludnogen uses than of omte uses would be so sbnglydriven b seek

out the drug experience as to neglect the presenceefesfects.

Further thetea-lke mixture ingeted byUniao do Vegetal members would
particularly atracive to ndividuak seekig an oral DMT experiencelnstead, “any

preparation thaticluded DMT and a sufficient quantitgf any monoamine oxidase

inhibitor would sufice.” Plants cortaining DM T and hamalaalkaloids areavaileble in
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the Unitael Statessome of which when combined do notluce vomiing. Dr.Kleiman
declaed, “the widespreadvailability of pharmacologially equivalentsubstiutes some of
them with fewer unwantkesideeffectsand lessapparentegalrisk, would greaty reduce
the motivation to divert the sacramental material for the purposes d drug abuse.”

Dr. Kleiman alsorecownted dher factors ke believes would courteracthoasca
diverson. Fird, Uniao do Vegetal-United Sates is a ery smdl church andwould only
import about3,000 doseper year from Bradi Seond, therelatvely thin poentid market
for hoascawould reducehe likdihood of diverson that mght occur wih widely-used
drugs. An individualillegall in possessin ofhoascawould have great trouble loating
a buyerthan a cocaie thid. Third, thebulky form of hoascawould deter diversion. B
Kleiman stéed,“[tlhe ease of ®aling goes up ase volume goes down. Tharfer he
volume, he harder@mething § to seéal” Finally, Uniao do Vegetal hastrong ncentves
to keep itshoascasupplyfrom being dverted,as ingeson of the tea owide he
sacramental context is codsred sacrilegious.

We see no cleameor in the disrict courts chaacterzaton of theevidence onhe
potental for diverson as “vitually balanced.” Upon de novo resiv, we agree withhie
court’s legal conclusion that the Government failed to demongrate a canpelling intereg.
Notwithstanding the @mpetert repoits of experts Mr. Woodworth ard Dr. Jasinsk

speculation based on preliminary hoascastudies and geneliaed comparisonsvith other
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abused drugs, particularly in the face of Dr. Kleiman's powerful contradictory testimony,
does not suice to meet the Governméntonerousburden of proof.
C. United Nations Convention on Psychotropic Substances

Believing the Governmerd’stongest ayuments for prhibiting Uniao do
Vegetal’'shoascause to be hdth and dversin risks thedistict court dd not askhe
parties to pesent exdence on the Conveaph at he heamg. However,n issung a
preliminaryinjuncion, the court qulfi edly rejeded theGovernment’s aerion thatthe
Convertion requires tre United Sates ba Uniao do Vegetd's sacranental hoascause
The caurt concluckd the treaty does heoverhoasca

On gopeal, the parties takgposingviews d whether the ©nvertion’s
proscripton includeshoasca At this point, we do rot believe theresoluion of this
argumern is necesary to theappeal. We therdore declineto grart what codd only
amount to an adsoryopinion.

Although “treates are ecognized byur Constiution as the gpreme law of the
land; Breard v. Greene, 523 U.S. 371376 (1998) (pecuriam), hat ruk does not dede
thiscase. Herave are preseat with a conict beween the govemrment’s obigations
under the 1971 Convdonh and is oblgationsunder RFRA. In such atsiation, the
Supreme Court hasdirected “that an Act of Congress . . .is on afull parity with a treaty,
and thatwhen a statetwhich is sbsequentn time 5 inconsstentwith a teaty the

staute,to the etent ofconflict, renderghe teatynull.” Id. (quotingReid v. Covert354
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U.S. 1, 18(1957) (plurality opinion)). See alsdVhitney v. Robedon, 124 U.S. 190194
(1888) (if treaty ard staute anflict, “the ore lag in date will control the aher’).

Thus, evenfithe Conventin does applyo hoasca theUnited Stags has
obligations under its lavs and other international treatiesto protect religious freecom.
Treates are pdrof thelaw of the &nd; theg have no geateror leser mpact than dter
federal laws. Ex parte Cooper143 U.S. 472, 502 (1892). “The freedammanifest
religion . .. in wordip, ob®rvancepractce and tedung encompassesbroad rangef
acts” ncluding itual and cegmonial acd” and “paricipation in rituals” U.N. Hum. Rts.
Comm., GeneralComment No. 22 at 4 (193). Moreover, a @mpelling interest in
abiding bycertan laws,including the CSA and the Conventiaihges not siice, standng
alone, to arry the Government’s buden under RFRA. Hardman, 297 F.3d al125.
RFRA requres that a asseted canpelling interest benarrowly tailored to thespedfic
plaintiff w hose religious conduct isimpaired. Id.

The Government aéts the delaraion of RobertE. Dalton,a StateDepartment
lawyer for the Treaty Affairs Offic e, ogning that, “[t]he neal to avaid a violation of . . .
the teaty. . .is undoubedly a compellng inteest; and thatviolation of theConvention
would undermine the United Staes’ leadaship role in curtailing illicit drug traffic king.
Yet, Mr. Dalton speaks only in the most general of terms reggrtiie United States’
interest h complyhg with the 1971 Conveioin, and he does not pride anyspecifts

about why such compliance, resulting ne tourdening of the UW’s religious freedoms,
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repreents he leasrestictive meansof furthering the government’s canpelling interegds.
This staement falls short of the government’s buden. See42 U.S.C. § 200bb-1(b);
Hardman, 297 F.3d al130-32 (merepeculaion or a “lecord deva of hard evilence
indicating that the cuent regulations arearrowly tailored to adance the gvernnent’s
interests”which “does not ddresste possility of other, bss regictive means of
achieving” thoseinterests & inaufficient to sdisfy the government’s burden under RFRA).
Based on the oord before uswe cannot conadde the goverment has demonsited hat
“application of the burde to the JDV] (1) is in futherane of a compeilhg government
interest;and (2) § the east estictive means of fuhtering hat compelhg government
interest.” 42 U.S.C. § 2000bb-1(b).
D. Additional Arguments

Congress haswdicaed courtsshould bok to casepredatng Smith in constuing
andappying RFRA. SeeH.R. Rep. No. 103-88, 103d Cong., 1st Sss., 46-7 (1993).
Importanty, however,Congress’ pypose in enaing RFRA was to restre the égal
standard aplied in preSmith decisons, ather han to renstate actualbutcomes.S. Rep.
No. 103-111, 103d Cong., at 9,reprinted in1993 U.S.C.C.A.N. 1892,898.

The distrct court corectly distinguished onwo grounds casested bythe
Governmernt denyingindividuals’ free exercise tallenges todruglaws. First, the sigerity
of the Uniao do Vegetdhith and the sultantial burdente CSA imposes on the prao

of the reigion are uncomsted. By contast,courtsin otherRFRA cases d¢ed bythe
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Government have found thainiff's belids are noteligious,are not Bicerdy held,or
are rot substantially burdened by governmentd action.

For insance, m United States v. Meyersnvolving a crminal defendat who
moved under RFRA to dismiskBd maripana chargebrought agaist him, we held inight
of the secudar natue of Mr. Meyers’ views on tlke medical, theapetic, and ®cial benefts
of marijuana, “Meyes’ belefs more acuratly espouse a plisophyand/or wayof life
ratherthan a‘religion.”” 95 F3d.at1484. Likewisg in cases involving Rasafarianism,
where marijuanas a sacramat, the Ninth Grcuit concludedthe religion did norequire
distribution, posses$on with intent o distribute, and money laundering, United Staés v.
Bauer, 84 F3d 1549, 155 (9th Cir. 1996); or the importation of marijuana, Guam v.
Guerreqg 290 F.3d 12101223 (9th Cir2002). However, inBauer, the Ninth Circuit held
the distrid court ered in prohibiting the deendants from using RFRA as a déense to
simple posesson charges.84 F.3d at 1559.

Semnd, hoascaand marigana differ Marijuana is asociaed with probéms of
abug andcontrd, leadingcoutts to asertain aparticdar government inteest in its
prohibition even for religious uses. United Staks v.Greene 892 F2d 453, 45657 (6th
Cir. 1989) (“Every federal couthat has considered thissue has accepted Congress’
determnation hat marjuana posea realthreatto individual halth and socialwelfare and
has upheld é¢minal penaltes forposses®in and digibution even where sincpenalies

may infringe tosome extet onthe free execise d religion.”). As the DC. Circuit
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observedn acknowledginghe legaity of the Natve American Church’sise of pegte but
refusing to grant relgious exemptn to marigyana, Uniao do Vegdta use ofhoasca
occurs n a “traditional, preci®ly circumscibed rtual” where the drugitself is an object
of worship” and using the sacrament outside thereligious cantext is a @crilege Olsen v.
DEA, 878 F.2d1458, 144 (D.C. Cir. 1989.

According b the Govemment's readng of precedert invaving maijuarma and LSD,
the Schedud | listing of DMT is enoughstanding alone and witout furher proof of
advease halth effects, todemonstrde a canpelling interest in aban o all hoascause. In
United States v. Rushfor instancethe First Circui, concluding the Government has a
compellng inteest h banning the@osses®in and digtbution of marjuana
notwithganding he burden on rediouspractce, found,Congress has wghed the
evidenceard reacheda ondusion whichit is notthis court’s tak to review de novo’

738 F.2d 497, 51216t Cir. 1984). TheRush court detined “to secondjuess the
unanimous preakent” Id. at 512-13.

Along with United Stags v. Oakland Cannabis Buyer€ooperatve, 532 US.
483, 493 (2001), Rush affirms courts should accord great deference to Congress’
classfication £heme in the CSA and “be cauis notto rewrie lggislation?” Marshall v.
United Staes 414 U.S. 417, 427 (1974). As the district cdarthe present case
acknowledgdl, the legslative lranchs placement of materials ontainng DMT in

Schedule leflecs a findng such subances have a gih potental for douse and no
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currenty accepted medal useand lack stety even if usd under medicasupervsion. 21
U.S.C. § 812 ({)L). Neverthe¢ss,through RFRA, Congress mandateourtsto consder
whether theappliation ofthe burdend the caimant “s in futherane of a compeihg
governmentnteres.” 42 U.S.C. § 2000bb-b). Mere rettation of Congressnal
findingsof a gereral dange is inaufficien to satisfy RFRA.

The Governnent advaged seveal additional corpelling interests: the uniform
appliation ofthe CSA, the neeatavoid burdensme and constamifficial supevision
and management of Uniao do Vegetatd he possildity of openng the doorda myriad
claims for reilgiousexceptons. Averrng these ggjuments were raed for he fird time on
appeal, UDV urged ws na to consider them. McDonald v. Knder Morgan, Inc, 287 F.3d
992, 999 (10t Cir. 2002 (“[A]bsent extraodinarycircumsainces, we wilnot consder
argumernts raisedfor thefirst time on apeal. This is truewhether an appellant is
attanpting b rai® ‘a batl-faced new iase’ or ‘a new theoryn appealhat fals underthe
same generalategoy asan argument @sented tatrial.’””) (citation omited) We do not

believe the Governmend’additonal mmpelling inteests onsttute “bald-faced new

* UDV offered analternative groud on which we can affrm the district court’s
result: egial praection Beausethe Native American Church’s use of peyote is
proteced, so ®o should Uniao do Vegdta use ofhoasca The disrict courtdisageed,
and we affirm. Ashe court nad, our govarment has a sped relaionshp with Native
American tibes,renderng the Uniao do Vegetalnd Native America Church
disparatdy situated desgte similarities in rdigious practice. Peyote Way Church of God
v. Thornburgh 922 F.2d 12101216 (1991) (Rth Circuit holding the dspara¢ treament
of Native American pegyote religin justified by the gvemment’s trust relatiorship with
Native Americans).
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issuefg]” or a“new theor[es]’ Rather,finding they fal into the same genalrcatgoryof
argumensrasedbdow regarding theinterpretation d the CSA ad risk of diversion, we
addressthem

We concluce the Gvernnent’s additional allegedompelling interests are
unavailng. Frst,we do not beBve unifom applicaiton of theCSA warrans denialof an
exemption for Uniao do Vegetd's sacranental hoascaconsumption.For reasonstaed
above, cass involing maripana, hesin, and LSD are distiguishabé. The Government
argued theexisence of the 1994 amendmedntthe Amercan Indian Religious Freedom
Act, providing a statutory exeption from state prosecutionfdNative American Gwurch’s
peyde u, indcates RFRA alone cauld not sugain an exemption for ceremonial peyote.
Likewise,argued th&sovernment, RFRA cannot here supgpmhoascaexenption. But,
while the1994 amendment gave the Na&tiAmerican Church abishtive categoical
exemptionRFRA ress the outome on the governméatproof. RFRA only provides
accessd the courd, phcing on lhe governmenthte burden ofystifying a ban on a
religious use ofa controlled shstance. Feeral protection opeyote existed @il before
RFRA; the satue proteted theNative American Chuttonly from staé prosecuon.

Second, lie reldively unpoblematc staé of peyo¢ reguléion and ue beles the
Governmen’s claimed ned for corstant official superision of Uniao do \egetal’s
hoascaconsunption. The [EA does no closely monitor the tive American Clurch’s

peyot use, guarthe mountais in Texas on which gete is gown, nor monitotthe
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distribution of peyte outs&de of Texas.Since is legaization for uge by he Native
American Church in 1966, peyote ranains extremely low on the list of abused substances.
While thus &r the elaionshp between Uniao do Vegetahd the DEA has been
adversaial, allowing an exemption foreligious use nght leal to a coopeative
relationship similar to the mne betweenthe government and the Native American Church.
RegardlesstheGovernment cannot ovadme RFRADby aleging a increaed need for
resources.

Third, the spear of a séw of claims foreligious exemptns to he CSA does not
evince a canpelling interest unler RFRA. Our ruling in thepreset appeal in ro way calls
into quesion cases refising b grant an xemption b the CSA for marigjana, LSD, herai,
or ary other controlledswbgances UDV'’s postion is dstinct, and as RFRA requires,we
havelooked at tle speific circumstance of Uniao do Vegetd's cerenonial hoascause
and assessl the Governmerd’assded compelhg interess. Whilewe need not conder
the CSA in a vacuumhe bald assrtion of a torent of réigious exemptiondoes not
satsfy the Governmen$ RFRA burden. Moreover, we leave opka possility that
future evidence d the health dfects anddiverson potentid may allow the Govemment to
prove a canpelling interest in @forcing of the CSA agairsthoascas sacamental us.

I11. CONCLUSION
For thesegeasonsat ths junctire, we hold UDV has demonsteata subsintid

likelihood of success m the daim for anexenption tothe CSA for secramentalhoasca
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use We find the other canditions for granting a preliminary injunction presert as well.
Because “a piatiff satisfiesthe ireparabé harm analgis byalleging a viohtion of
RFRA,” Kikumura, 242 F.3dat 963, ve conclua the irreparabledrm requrement fa a
preliminary injunction is stisfied Onthe bdanceof the harnms andadvesity to the pilic
interest, we remgnize the importance of enforcement o criminal laws, induding the CSA.
New Motor Vehile Board v.Orrin W. Fox Co, 434 U.S. 1345, 1351 (1977) (in a case
involving enforcement of the @lifornia Automohile Franchise A&t, noting a state “suéfrs
a form of ireparabé injutly” anytime it “is enjoinal by a courfrom effectiating satues
enacted byepregntaives of is peopé”). Nevetheless, 8 RFRA — a statute eated by
repregntatves of he peopled protectreligious feedom — acknowledges,inaensues
from the deral of free exercse and the puld has a gnificant nteres in unbudened
legiimate eligious expressn. Given the criical evidence in suppdrof the
Government’s alleged compelling interests was ‘in equipoise’ and “virtually balanced,”
we agree withhe distict court hat UDV has demonstrateldd balance of hrens and

public intered tip in thar favor. We AFFIRM.
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No. 02-2323, O Centro Esprita Beneficierte Uniao do Vegetal v. Ashaoft
Murphy, Circuit Judge, dssentng.

The majoriy affirms a préminaryinjuncion prohbiting the Unite Statesfrom
enforchng the Contrdéd Subsances Act (CSA™), 21 U.S.C. 8§ 80&t seq.thaebyplacng
the United Sates in volation of the United Nations Gnventionon Psychotrgic
Substance, Feb 21, 191 (the “Convention’), 32 U.S.T. $43. Becatse the najority
utilizes he wrong standdrin detemining whethe O Centro Espita Benefciene Uniao
do Vegetal (“UDV") has made the neessary showmg for oltaining a preliminay
injuncton, and because UDV has not shown tha¢ prelminaryinjuncion facors weigh
heavly and canpellingly in its favor, | respedfully dissert.

I. Improper Standard for Preliminary Injunction

The United Stats asseas that thedistrict court abued itsdiscietion n grantng
UDYV a preliminary injunction becauwse it uilized an improper stardard. SeeSCFC LC,
Inc. v.Visa USA, InG.936 F.2d 10961098 (10th Cir1991) (We will setaside a
preliminary injunction if the distrid¢ court gplied the wong standard when ceciding to
grant he prelminaryinjunction motion.”). In partcular, the United Stees asers that
becausehe prelminaryinjuncion requeted byUDV altes thestatis quo, e distict
court shoud have regired UDV to “showthat on balanoe, the four [peliminary

injunction] fadors wegh heaviy and compdingly in [its] favor.” Id. at 1099. The

'Each of the defendasppellants n thiscase isan officerof the Unied State
suedin his dficial capadity.



majority’s resporse to thisargumert is two-fold: (1) “the lastuncontestd statis between
the paries was he plantiffs’ uninhbited eercis of ther faith,” Majority Op. at 14
(alteraton in orginal), and (2)UDV'’s esablishment of gorima faciecase undethie
Religious Freedan Restordion Act “buttresses th corclusions that thestatus qo here is
notthe need b erforce he CR butrather UDV’s religiouspracice free fom a
governmentdy imposed burdeh,id. at 14-15. Neither ofthe reaons pogsed bythe
majority for concludng that he stais quo favors UDV'’s use dfoascais convncing.

The majority’s conclusion that the stéus quo in thiscase iscontingent an the nerits
of UDV’s RFRA claim is cdarlyat odds with binding Teni Circuitprecedent InSCFC
ILC, theproponent of @reliminaryinjuncion arguedtat thepreliminaryinjuncion
entere by he distict court peservedhe staiis quo because was entiled b the reilef
afforded n the preiminaryinjunction under vaous fedeal and sate hws. 936 F.2d at
1099. This ourt expicitly rejeded thecontenion thatthe satus quos measured bthe
parties’ egal rightsholding as follows:

MountainWest confusesvhat should bewith “what is.” While [Plantiff]

may ewentudly succeeal in convincing the district ourt, onthe nerits, to

order Visato issuethe cads to it, a fnal decision © hdding would

unquestbnablyalte the satusquo. The sttus quos not defined by he

parties exising legal rights; it is defned by hereality of the exsting statis

and reldionships beween the parés,regardéss of whethethe exsting

status ad rdationshps may ultimatdy be found to be in acordor nat in

accord with the partiesebal rights.

Id. at 1100 (botnote onitted).



Despite he clearand unambiguous hguage iISCFC ILCdefining the satus quo
by referenced the reéty of the partes’ exsting statis and redtionsip, & opposed tahe
parties’ legal rghts,the majoity concludeshat thestatis quo in lhis cag should be
measured withaferenced the paiies’ litigation posiions,i.e., wheher UDV establised
the exstence ofaprima faciecae under RFRA. SeeMajority Op. at 14-15.The
majority, like the proponent ofhe preiminaryinjuncion in SCFC ILC has “confise[d]
‘what shoutl be’ with ‘what is’” Id. at 1100.In so doingthe majoity has carved ouhe
following specialrule n RFRA casesthe satus quo amt is rrelevant when the pponent
of an inunction ha submited evdence estblishing aprima faciecase mder RFRA. This
specialrule,however, isat odds with SCFC ILC See Inre Smth, 10 FE3d 723, 724 (10th
Cir. 199) (per cuiam) (“W e caanot overrule thejudgment o another pand of this court.
We are boum by the preceent of prior paels absenen banc reonsideratioror a
supersedig contrary decisionypthe Suprera Cout.”).

Nor is the majoritycorrect in asséing that he status quo in this cass UDV's use
of hoascabecausetiwas the goverment’s enfotement of theCSA that was the impes
for the pesentitigation. Majority Op. at 14.As noted bythe panethat sayed the dstrict
court’s preiminaryinjuncion pending ppeal,the satus quon thiscase ighe
enforcement o the CSA and compliance with the Convention. See OCentro Espirita

BereficienteUniao de Veetal (USA), Irc. v. Adicroft, 314 F.3d 463, 466 (10th Cir. 2002).



The record makes ehr tha both he UDV itself and he United Stees ecognizedhat the
importaton and consumpdn of hoascaviolatedthe CSA.

The UDV has made a concen effortto keep sewt their importaton and use of
hoasca Onthe relezant import forms, UDV officials in theUnited Stdaes gerrally
referred tohoascaas an“herbal tea”; they neve calledit hoascaor ayahuasca or dclosel
that t contaned DMT. UDV presidentleffreyBronfman informed cueims brokershat
the substance being imported was a “herbal extract” to be used by WHMbers as a
“health supplement. Furthemore, n an e-maildrafted by Bronfmanhe emphasizede
need for confientidity regarding UDV’s “sedsns” involvinghoasca “Some people do
not yet redize what confidentlity is and how carefuke need to be. Peapshould nobe
talking publicly anywhere about ouressionswhere we have them and whoeatdls theni.
Findly, when UDV datemped to grow psydiotria viridis andbaniseriopss caapiin the
United Sates it impatedthe ®alsand plans“clandestinely,” in the wads uised by UDV,
andrequired its members to sgn confidentiality agreementsto keeptheir attenpts scrd.
All of these actons by paintiff UDV demonstrat a recognion that its imporation and
consumption ohoascaviolated the CSA. Likewisayhen the United Stes ealized that
UDV was importing a preparson which ontainel DMT, it seized lhat shpment and
addtional quantities o the preparation found in a ®arc of Bronfman’s resdence.

Accordingly, athough UDV eventuallygought a peliminaryinjuncion after the gsizureof



thehoasca atall times leaing up to hat eventhe reord reveat thatthe satus quo was

the enforcemert of the CSA?2

2UDV baldly assertsn its briefon apeal that “[t]he ‘statusquo before this
litigation was tha the gdaintiffs posses®d their sacrament and practiced their religion.
Defendants’ condwct changed the statusquag and dd notcreae the gatus quo.” UDV
Brief at53-54. UnderHis theory anypartycould esablish the satus quo by
surrepitiouslyengagingn behaviorhat viokhted a stuteuntil discoveed by Aw
enforcement athortiesand then @iming hat itis the enforcemenaf exising law tha
amounts to altange inhe stais quo. UDV'’s assddn mighthave some persuas
force i it had openlyimported ad consumedhoascaand the United States had
acquiesced in those actions for a period of time before changig course and enfoing
the CSA. Underthe factsof this case, lowever, UDV'’s assertion is meritless.
Unfortunately, the najority signsoff on UDV'’s argument and nmakesit the law of this
circuit. SeeMajority Op. at 14.1 simpl fail to see how UD/’s importadion and us of
hoascacan be cadd “unconteted” when the goveiment was not aware dig¢
importation and cansunption as a diret resut of UDV'’s efforts to keep tre mater secrée

For this reasonthe majoity can take no comfoin Valdez v. Aplegate, 616 F.2d
570, 573(10th dr. 1980) orDominion Video Satéte v. EchoStaBatelite Corp, 269
F.3d 1149, 1153 (10th Cir. 2001). SeeMajority Op. at 13-14.In Valdez theplainiffs
had been gramg theircatte in the Rio Puerco Grazg Distrct, a 500,000 aer plot of
land encompassg federal sate,and privae¢ lands.616 F.2d at 571The federal
government acdpteda revied grazing program which reduced the paintiffs’ ability to
graze their livestack. Id. The plainiffs promptly sought a pliminaryinjuncion
claiming that the revised gazing program was cantrary to federal law in several repeds.
Id. On these fast it is certanly not surpising thiscourt de¢rmined hat thestatis quo
was the grazig program in déct pitior to the governmerd propo®d revisons. The
same isfue inDominion Video In that casethat partes had an ongoing business
relaionshp, wherein Echo@t had been aistating Dominion customerto reeive Sky
Angel satdite programming ovea four-year perod, despie a seiobus quesbn whether
EchoStar was cordctudly obligaed to do s0.269 F.3d at 1155When EchoStar
dedined to adivate ary further Dominion customers, Dominion immediately brought suit.
Id. This courtrejeded EchoStds conention hat thefour-dayperiod n which it delined
to activate futter Dominion customers represented thataes quo, holding as follows:
“Adopting EchoStds postion would mply that anypartycould crate a new situs quo
immediatéy precedng the ltigaion merely by changing its conduct toward the adverse
party.” Id. (emphasis addel

As noted atdngth aboveit cannot be lgitimatelybe arguedhat thegovernment

(continued..)
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Because the dtrict courtdid not ecognizeltat thepreliminaryinjuncion
requeséd by UDV would alterhte stais quo, i failed to equire UDV to carrythe onerous
burden of demonsdting hat thefour prelminaryinjuncion facors weigh healy and
compellngly in its favor. Accordingly thedistict court abusd itsdiscretion n issung
the preliminary injunction. SCFC ILG 936 F.2d afl100. That conakion,however, does
not canpel a renand tothe distri¢ court. Becawse the ecordin this cae is suficiently
well developed, it is apprgriate for this @urt to deternine whethe UDV has satisied its
burden of demonsiting hat thepreliminaryinjunction facors weigh heaw and
compellingly in its favor. 1d.
I1. Balance of Injury and Public Interest

| have sebus reservatons conceming the dstrict courts and majoity’s conclsion
that the United Statesdinot carry tis burden of demonstrating that the protidn against
importing or consumindpoascafurthess its compelling inteests n protecing the halth of
UDV members and preveng divesion ofhoascato non-religious ges. It is unnecessary
to reat those qudsns howeverbecause UDV did not cariis burden of demonsiting

that thethird ard fourth preliminary injundion factors—that thethreateed irjury to it

?(...coninued)
“changedits conduct” toward UDV. Boththe government and UDV haveconsstently
understod thathe importédion and onsumption of DMT violateboth the Convemin
and the CSA The United States did not take any poex enforcement action against
UDV only because UDV ws succesful athiding is illegd conduct As soon ashte
government became aware of UDV’kedalactwities, t sezed thehoascaand enforced
the CSA. This suation is enirely unlike thesituationsin ValdezandDominion Video
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outweighs e injurly to the Unitel Statesunder the mliminaryinjuncion and thathe
injunction is not adwerse tothe pulic interest—weigh heavily ard compellingly in its
favor.

As noted bythiscourt n stayng the peliminaryinjuncion pending ppeal,the
United Stags suffes irreparabé injuty when itis enpined from enfoeing its criminal
laws. O Centro Esprita, 314 F.3d at67 (citng New Motor Vehide Bd. v.Orrin W. Fox
Co., 434 U.S. 13451351 (1977) (Rehngsi, Circuit Justce)). This inury to the Unied
States isexaerbatal by the fict tha any prelimnary injunction issued by the district cart,
as ilustrated bythe numerous contilonsand obligéonsimposed on the Urad State by
the peliminary injuncton adually issual bythe dstrict cout, would requre buden®me
and constanofficial supevision and overgjht of UDV’s handling and wsofhoasca® Id.
(collecting cases and emgles). UDV has not cared its burde of demonstrang thatthe
balarcing of its injury with that d the govemment weighsheavly and canpellingly in its
favor.

Furthemore, Congresbas spedically found thatthe imporation and consumption

of controled subsinces isadversed the publc intaest 21 U.S.C8 801(2) (The illegal

*Even a cursoryeview of he distict court’s eleven pge, hirty-six paagraph
preliminaryinjunction beles the majorit\s asseron that it presrves, rathethan alters,
the satus quo.As noted atdngth aboveprior to the dstrict courts enty of the
preliminaryinjuncion, UDV was surreptioudy importing hoascawith the d¢ear
knowledge that it wa violating the GA in the process. Ae district court’s preliminary
injunction modifies or ermpins enfocement of a stggering numbeof reguldions
implementng the CSA, withhe resul being hat theUnited Stags must actally set
about to & UDV in the importaéion of an unlimited supp} of hoasca
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importaton, manufaaire, dstribution,and possessn and impropeuse of conblled
substanes have a subsntial and daimentd effecton the heah and genexl welfare of
the American people.”); id. 8 801a(l) (The Congress hashg recognied the danger
involved inthe manufacture, distribution, anduseof certain psychotropic substances . . .,
and has provided strongand dfective legislation tocontrd illicit traffick ing and to
regulat legtimate uses of psyhotropt substaces in his county.”). In fact thedistict
court pecifically found hat theevidence wasniequipoig as tolte rik of diverson of
hoascato non-eligious purposeand the dangesf healh complicaions flowing from
hoascaconsumption byJDV members. Ahough thided thedistict court b conclude
that theUnited Staes hadnot caried its burden of demonstrding tha the restri¢ions in
the CSA againsthie importéion and onsumption ohoascafurthered the United States’
compellng inteests ad that,concomitany, UDV was substntidly likely to prevailon
the meris of its Relgious Fredom Restoratin Act clam, the Unied State has no such
burden at tre third and fourth steps é the preliminary injundion aralysis. At thisstage, it
is UDV that must demamstrate heavily and eopellingly that the requsted preliminary
injuncton isnot advers to thepublic interes. In light of the congessionafindings noted
above and the equoised naire of thepartes’ evidentiay submissins, UDV has not met

its burden.



I11. Violation of the Convention

Finally, the Unitel Statesargues conwicinglythat apreliminaryinjuncion requring
it to violat the Conventin could sapusly impede its hility to gain he cooperabn of
other mations in controlling the international flow of illegal drugs. See21 U.S.C. § 8014
(“Abuse of psychotropic substances has become a phemomcomnon to may countries .
.. and is notconfined 6 nationdbordes. I is, theefore,essentl that theUnited Stags
cooperate wth othe natiors in esthlishing effective contrds ove interndional trafic in
suchsubgances.”); see aso O Certro Espirita, 314 FE3d at 467 (noting that federal caurts
should be eluctant to ®cond guesde executie regardiag the conducof international
affairs).

The majority fails to canside this fador in dgermining whethe UDV has carred its
burden of estblishing its enttlementto a preiminaryinjuncion becauseaccoding to he
majority, even assuimg the @nvertion does coer hoasca the gwernmernt failed to
demonstrate that such an interastst “be narrowly tadred to the specific platiff whose
religious corduct is impaired” M ajority Op. at 27. What themajority apparetly fails to
realize, lowever, is that the neanirg of the Gonventionis relevant nat only with regad to
the first preliminary injundion factor, likelihood of successon the meits, but alsowith
regard o the thrd and fourth prelminaryinjuncion facbrs,the baancing of hams and the

advesity of the irjunction to thepublic intered.*

*Although itis notquite dear,the majoity’s opinion could be rad to sate he
(continued..)
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The distrct court conclded thathe Conventin distnguishes between a
“substance” in which he psghoactve component igerived bunot “sepaated” from the
plant souce, versis a “substarce,” which is a puified form of the psycloadive drug.
Because, aarding D the disrict court plants ike psydiotria viridis are not overed bythe
Convention neithe are “nfusions ad beveragesinmade from such plastevenfithe
infusion or beveragecontans a Shedile | psychotrofc chemical. In reading this

concluson, thedistict court elied almost exlusively on the 1976 Unité Nations

*(...coninued)
propositon thatthe governmerd interestin complyng with its oblgations undertie
Convention are nt compelling becausehose obligatioa conflict with the goverment’s
obligations umler RARA. Majority Op. at 2526. Themajority further seemto assert
that beceause RFRA was enated dter the Convertion was ratified, the @nventionis
thereby rullified tothe extent it conflicts with RFRA. 1d. The majoriy is simpy wrong
in asserting that thee is ay kind of inherert conflict betweenRFRA andthe Convention.
Although RFRA prohibitgdhe governmenfirom burdening gerson’sexercse of reigion
unless the lurden furthers acompelling governmental irterest, it des nd attemg to
define which mteress ae compellng. 42 U.S.C8 2000bb-1 (prowing thatthe
government mayot subsintidly burden a pemn’s execise of eligion unlesshe
application of the burden to thperson both furthers a compelling governmental interest
and does smithe last estictive manner).What RFRAdoes do iset out adecisonal
framewak within which acout isto appy the law asit existed gior tothe Sypreme
Court’s deision in Employment Division v. Smth, 494 U.S. 872(1990). Underthis
decisbnal franework, itis cetainly possble that thegovernment can adwae a
compellng inteest n support ofany ation that burdens persors exercse of reigion,
but thatthe governmeiatl acton will stil nead to be ermpined becausit will not be he
least restritive meansof advanang the compelling interest. Inthosecircumstancs, it
cannot be dd thatthe governmerat interestis notcompellng. The questn of whether
a governmentahterest s compellng is wholy independent ofhie questin whether the
burdenflowing from the adrancement d that interest fits within the @mwntours of RFRA.
In apparery concludng that he governmens interestin complyng with the Convention
is not canpelling becatse it is “in onflict” with RFRA, the majority has ompoundedits
error.
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Commentary onhte Convention on Pshotropt Substance@he “Commentary). The
district caurt’s interpretatian of the Gonventionand its eliance on the Canmentary is
fundamentall flawed.

The Convention ddfines a ‘preparation” as “any solution or mixture, in whatever
physcal state containing oe or mae psychotropic sudtances, or [] o@ or mae
psychdropic substaicesin dosageform.” Convention, 32U.S.T. 543, Art. 1(f) (emphass
added). Hoascacleaty fits within the plan language ofhtis defnition. Itis a solition or
mixture,in a liquid sate,contaning the pgchotopic suibstance DMT. The Convention
furtherprovidesthat “a prepartion is subjetto the same measures odntrolas the
psydotropic substace which itcontans.” Id. Art. 3(1). Accordingly, hoascais subjet to
the same ontrols apdicalde to DMT in apure, seamted form.

The distrct court appees to behave been ledséray by UDV'’s focus on Aricle 32
of the Conventin and itsasselibn thatArticle 32 suppod the popositon thatplantsmay
recdve different treament than the chemical componentscontained within the dants
Whether plarg are covexd by he Conventionhowever, isrrelevant UDV does not seek
toimport and wseplants thatcortain DMT; rather, it seeks b impott, posess and mnuume
a preparaon made fom such a planthat @an have no use lo¢r thana produce a drug-
induced date, albé in a sacamental cantext. Inany eveat, UDV is simply incorrect in
assertig that Article 32 supports its assrtion that hoascais nota preparaon coveed by

the Convention because it is derived from a plant. chatB2 provides as follows:
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A State onwhose teritory there ae plarts growing wild which contain
psychotropic sustances fromamorg those in $hedde | and which are
traditionaly used bycertan small clearlydetermned groupsn magical or
religious rtes,may,at thetime of sgnatureratification or acessionmake
resevationsconcernmng these @nts,in repect of he provisons of aticle 7,
except forthe provsions elaing to internaional rade!®

Convention32 U.S.T. 543Art. 32(4). Article 32 actudly suggestshat pants ae covered
by the Gnvention, inasmuch a the nventionrequres sigratories tomake resevations in
order to allow their useArticle 32 also makes clear that evéma isignatorymakes a

resevation,intemationa trafficking in such pnts & stil prohibited by he Conventiof.

°Article 7 of the conveidn obligates gnatoly natons b prohibt all uses of
Schedulel subgances, with certainvery limited exceptions not relevant here, aml to
prohibit the immrt and exprt of those sbstances. @Gnvertion, Art. 7, 32 US.T. 543. It
bears emphaszing, however, thaArticle 32,which albws signatoy natons b make a
resevation with regard ¢ the use of ertan plantslike psydotria viridis in religious rites,
does not allow sgnatores to opbout of therequirement thatheyprohibt the mport or
export of those gants. Id., Art. 32(4).

®Becausethe ddinition of “preparaion” is clear ard unamhiguous, this ourt is
obligated to gie it its ordinary meaning aent “extraorcharily strong contrary
evidenc€. Sumitomo Shoji Amlnc. v.Avagliang 457 U.S. 176, 185(1982).
Nevertheéss,the digrict courtignored hat ckar and unambiguoudanguagen favor of
languagen the Commentargppeamg to indcate hat beveages and infsions made
from plans contamning hallcinogent substaces do not fldawithin the Convenon. The
Commentary nas that'[n]either .. . he rootsof the pant Mimosa hoslis nor Psibcybe
mushrooms themseds arencluded n Schedule Ibut onlytheirrespeave actve
principles. Canmentary at 87. Intwo footnotes, te Canmentary olserves gererally
that “[a]n infusion of roots is lsed to consume Mimosa tostilis andthat “[beverages . . .
are wsed to consume Pslocybe mushrooms. Id. at 387 nnl227-28.

The Commentary does not ewstitute extraordinarily strong contrary eviden It
was drafted by singé authorpublished five years afer the Convemnbn was negotted,
and is,at mostambiguous on the qaon whether a ppaaraton likehoasca as opposd
to the pant psydotria viridis, is covered by the @vertion. Becase the Canmentary
was not writen bythe negattors or sgnatores to he Conventionit is not he sortof

(continued..)
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The plain &nguage of Artile 7,coupled wih the confoming interpreation ofthe
Convertion by theState Departnent, denonstrateshathoascais a peparaion covere by
the Conventin.” The congressenal findings h 21 U.S.C. § 8014] make cleathat
intemationd cooperaion and ompliance wih the Conventin is esentid in providing
effective control over the cros-border flow of such swstarces. WV has ot carridal its
burden of demonsdting havily and compelhgly that ts intereg in the use of saamental
hoascapendng theresoluion of the nerits of its @mplaint outweighsthe ham resulting to
the United Sates fron a wurt order mandaing tha it violate the Convention. Nor has it

shown heavily and compellingly that suchan injunction is not adrerseto the pblic interest.

8(...coninued)
“negotiating and draftng hisbry” or “postratification undertanding ofthe contacting
parties” that wurts have traditiondly usedas evidence of the sgnatories’ intent. See
Zicherman v. Korean AiLines Co, 516 U.S. 217226 (1996).0n the other had, the
interpreation d an internatinal tredy by the Unted Stdaes agacy chagedwith its
negotiation andenforcement isentitled to “great weight” fr om the @murts. Kolovrat v.
Oregon 366 U.S. 187194 (1961). The State Departent has ird@rpreed the Convendin
to cover preparations such lasasca The Sta¢ Departmens interpretition s consitent
with the phin language of the Conveion and ths courtis obiged to acord itdeference.

'For thesaeasonsthe disrict courterred h concluding that ompliance wih the
Convention does natonstiute acompellng inteest. Neverthed¢ss,becausehis cag can
be re®lved basel soldy on UDV's failure to cary its burden under thethird ard fourth
preliminary injunction factors | see noneedto remand the caseto the dstrict cout to
analye whetherlte restictions conained n the CSA are the=hst estictive means of
furtheiing the Unied State’ compeling interestin complyng with the Convention.
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IV. Conclusion
For those easons saiut above] would revese the dtrict courts enty of a

preliminary injunction in favor of UDV. Accordingly, | respetfully dissen.
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